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JAG BULLETIN BOARD 


SEMINARS IN MILITARY JUSTICE FOR PCO’S IN 
WASHINGTON AREA 


The Office of the Judge Advocate General is conducting 
a series of one-day seminars in military justice for 
prospective commanding officers who are in the Wash- 
ington area. Content of the seminar includes an address 
by RADM Chester Ward, Judge Advocate General of 
the Navy, on the roles of military justice and leadership. 
Also included are lectures by JAG Office personnel on 
various phases of military justice—particularly com- 
manding officer’s nonjudicial punishment, summary and 
special courts-martial, punishments, and investiga- 
tions—and lectures by representatives of the Chief of 
Naval Personnel on the use of administrative discipli- 
nary actions such as administrative discharges, adverse 
fitness reports, and the various types of disciplinary 
letters. 


MILITARY PERSONNEL DIVISION 


The following is a list of change-of-duty or-station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardiess of assigr- 
The list includes orders issued before 1 April 1957. 


CDR Carlton F. Alm, USN, from JAG to MSTS, ELM, 
London. 

LCDR Lazar H. Benrubi, 
Treasure Island, to COM 6. 

CDR Thomas E. Blade, USN, from COMSERVFOR 
SIXTH FLT, to BUPERS. 

CDR Fred Y. Boyer, USN, from Army JAG School, 
Charlottesville to PRNC. 

LTJG Phillip R. Brooks, USNR, from NAVSTA, Trini- 
dad, to COMNAB 6ND. 

LCDR Harold E. Byrd, USNR, from COMAIRLANT 
to FMFLANT. 
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USNR, from RECSTA, 


CDR Samuel R. Clarke, USN, from COM 14 to SUB- 
BASE, New London. 

ENS David M. Clinard, USNR, from SCOLNAVJUS- 
TICE, Npt., R. L., to JAG. 

CDR Enser W. Cole, Jr., USN, from MSTS, ELM, 
London, to Army JAG School, Charlottesville, Vir- 
ginia. 

LT William F. Cole, USN, from PG SCOL Monterey, 
to COM 12. 

LCDR Oliver E. Davis, USNR, from COM 11 to ADCOM 
NTC, San Diego. 

LT James W. Densford, Jr., USNR, from COMNAVFE 
to CB Center, Port Hueneme. 

CDR Forrest M. Divine, USN, from BUPERS to OICC, 
Spain. 

CDR Joseph A. Eddins, USN, from COMSERVLANT 
to COMNAVJAP. 

CDR Walter J. Fitzgerald, USN, from NAVFAC, 
London, to CNARESTRA, Glenview. 

CDR Charles A. Gearhart, USN, from FLTACTS, 
Yokosuka, to Army JAG School, Charlottesville. 

CDR Bruce Geisinger, USNR, from MSTS, West Pac, 
to NAMTC, Pt Mugu. 

CDR William H. Hogan, Jr., USNR, from COM 9 to 
Joint Staff, JCS. 

LTJG Thomas F. Hairston, USNR, from NAVSTA, 
Subic Bay to COMNAVPHIL. 

CDR Walter D. Hassett, USNR, from COMSUBPAC 
to COM 13. 

CDR Edward V. P. Horne, USN, from NOTS, Inyokern, 
to NATTC, Norman, Oklahoma. 

CDR Wyman N. Jackson, USN, from Army JAG School, 
Charlottesville, to COM 9. 

LCDR Charles A. Kopp, Jr., USNR, from COMNAV, 
Marianas, to RECSTA, Treasure Island. 

CDR Norman G. Lancaster, USN, from NAVBASE, 
Subic Bay, to JAG. 


(Continued on page 9) 
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CIVILIAN GUARDS AT NAVAL INSTALLATIONS 
—STATUS, AUTHORITY, AND PERSONAL 
LIABILITY 


RUTH C. TECH 


a naval base shot and killed a prowler in 
the restricted area of the base. The guard 
challenged and pursued the prowler and ordered 
1im to halt, after which he directed a number 
of warning shots, the fourth of which hit the 
man and killed him. The prowler was identified 
as a Marine Corps enlisted man. The guard 
was indicted, tried for involuntary man- 
slaughter, and acquitted. Upon his indictment, 
ne requested that the Judge Advocate General 
arrange for his defense by Government counsel. 
This request was refused for the reason that it 
would be inconsistent to ask the United States 
Attorney to designate counsel to defend the 
guard inasmuch as it was the United States 
Attorney’s duty to prosecute him. The guard 
engaged private counsel to defend him at the 
trial and after his acquittal filed a claim with 
the Judge Advocate General for the amount of 
his attorney’s fees. This also was denied be- 
cause there appeared to be no appropriation 
from which it could be paid, particularly in 
view of the prohibition imposed by 5 USC 49 
that 


“No head of a department shall employ 
attorneys or counsel at the expense of the 
United States; but when in need of counsel 
or advice, shall call upon the Department of 
Justice, the officers of which shall attend to 
the same.” 


GM naval YEARS AGO a civilian guard at 


3ecause of the unusual circumstances of this 
case, the Department of the Navy initiated 
legislation to authorize payment of the claim, 
which was enacted as Private Law 153, 82d 
Cong., approved 18 July 1951, 65 Stat. A59. 
Views of the Army on this same subject will be 
found in JAGA 1952/9705, 19 Dec. 1952, 3 Dig 
Ops, Prisoners, 50.5, p. 641, 642. 

The above case caused considerable concern 
to the guard service with respect to personal 
liability in carrying out official duties. Fortu- 
nately, such cases as the one described above are 


rare. However, questions are frequently asked 
by persons in the Naval Establishment, formally 
and informally, as to the status, authority, or 
personal liability of civilian guards, generally, 
or in special situations, at Naval installations. 
This article will attempt to answer some of these 
questions. 

~ There is no specific statutory authority for 
the employment by the Navy of civilian guards 
and none is required. This is true because (1) 
heads of Government departments, or their duly 
authorized representatives, have inherent pow- 
ers to take whatever action not prohibited by 
law is considered necessary in order to protect 
Government property and personnel under their 
jurisdiction and control and to carry out Gov- 
ernment functions confided in them (Ex parte 
Siebold, 100 U. S. 371, 394-395, 1879; In re 
Neagle, 135 U.S. 1, 1890; In re Debs, 158 U.S. 
564, 1895) ; and (2) because of the right which 
any property owner has to take any reasonable 
means to protect his property. In addition to 
this well recognized inherent authority of heads 
of departments of the Government, special au- 
thority has been given to the Department of 
Defense by section 21 of the Internal Security 
Act of 1950, 50 USC 797, which provides: 


“(a) Whoever willfully shall violate any 
such regulation or order as, pursuant to law- 
ful authority, shall be or has been promul- 
gated or approved by the Secretary of 
Defense, or by any military commander 
designated by the Secretary of Defense, or by 
the Director of the National Advisory Com- 
mittee for Aeronautics, for the protection or 
security of military or naval aircraft, air- 
ports, airport facilities, vessels, harbors, 
ports, piers, water-front facilities, bases, 
forts, posts, laboratories, stations, vehicles, 
equipment, explosives, or other property or 
places subject to the jurisdiction, adminis- 
tration, or in the custody of the Department 
of Defense, any Department or agency of 
which said Department consists, or any cff cer 
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or employee of said Department or agency, 
or of the National Advisory Committee for 
Aeronautics or any officer or employee there- 
of, relating to fire hazards, fire protection, 
lighting, machinery, guard service, disrepair, 
disuse or other unsatisfactory conditions 
thereon, or the ingress thereto or egress or 
removal of persons therefrom, or otherwise 
providing for safeguarding the same against 
destruction, loss, or injury by accident or by 
enemy action, sabotage or other subversive 
actions, shall be guilty of a misdemeanor and 
upon conviction thereof shall be liable to a 
fine of not to exceed $5,000 or to imprisonment 
for not more than one year, or both.” 


The employment and arming of civilian guards 
is a reasonable and customary method of pro- 
viding for the security of military installations. 
(JAGA 1952/4398, 13 Jun 1952, 2 Dig Ops, 
Military Security, 20.1, p. 549, citing JAG 1942/ 
905, 13 Mar 1942.) 

The Secretary of Defense, by memorandum 
dated 11 May 1951, designated commanding 
officers of all naval ships, stations, activities, 
and installations to promulgate regulations for 
the protection or security of military property 
or places subject to their jurisdiction, adminis- 
tration, or in their custody as contemplated by 
section 21 of the Internal Security Act of 1950. 
This delegation was accompanied by the stipu- 
lation that regulations to be promulgated should 
be in accordance with policies and procedures 
relative thereto established by the Secretary of 
the military department concerned. 

Provision is made in the Classification Act of 
1949 as amended, 5 USC 21, for positions 
the duties of which are to guard and protect 
public properties. In the original 1949 act, such 
positions were provided for under the “Crafts, 
Protective, and Custodial Schedule,” sec. 601, 
63 Stat. 959, but by the 1954 amendment to the 
Classification Act, 68 Stat. 1108, these posi- 
tions were placed under the “General Schedule,” 
5 USC 1111. Standards for the positions are 
provided by the Civil Service Commission in the 
Guard Series (GS-085) of Position Classifica- 
tion Standards, which series “includes all 
classes of positions the duties of which are to 
supervise or perform work involved in guarding 
public properties to protect them against the 
hazards of fire, damage, accident, theft, tres- 
pass, organized riot, sabotage, and espionage, 
and to maintain order on public premises.” As 
to the authority of a guard, the Guard Series 
states: 
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“A guard possesses the properly delegated 
authority necessary to assume his responsi- 
bilities (often a commission as a special 
policeman) and the means of enforcing it, 
such as a revolver, club, or other means of 
overcoming force. Usually a guard wears 
the uniform of a protective organization or 
displays a symbol of authority or badge. The 
power to make arrests for the commission of 
offenses on the premises is typical, as is the 
requirement for the use of tact and courtesy 
in daily contacts with other Government em- 
ployees and members of the public.” 


Government officers or employees may not, 
in the absence of specific statutory authority, 
be furnished educational courses or other train- 
ing at Government expense, as all expenses of 
qualifying for a Government position are con- 
sidered personal. (2 Comp. Gen. 17, 1922; 9 
Comp. Gen. 5, 1929; 15 Comp. Gen. 585, 1936; 
18 Comp. Gen. 842, 1939; 35 Comp. Gen. 375, 
1955.) Nevertheless, an employing officer has 
the authority and the duty to provide employees 
with whatever on-the-job training or indoctri- 
nation is required by reason of conditions or 
procedures which may be peculiar to the par- 
ticular position or the particular activity. 
Authority to establish a civilian guard force at 
a naval activity is vested in the management 
bureau or officer concerned. The Chief of 
Naval Operations has issued instructions gov- 
erning the organization, training and perform- 
ance of Navy civilian guard forces. The re- 
sponsibility is that of the commanding officer. 
(OPNAV INST 5510.45.) 

With respect to the use of firearms, OPNAV 
INST 5510.45 of 14 April 1956 sets forth 
the conditions under which armed guards, mil- 
itary and civilian, who in the interest of security 
have been authorized by the commanding offi- 
cer to carry firearms, may fire at another per- 
son. These conditions are as follows: 


1. To protect the guard’s own life or the life 
of another person where no other means of 
defense will be effective in the particular 
situation. 

2. To prevent the escape of a person known 
to have committed a serious crime such as 
armed robbery, murder, rape, etc., and there 
is no other effective means available of pre- 
venting such escape. 

3. To prevent acts of sabotage, espionage, 
arson or other crimes against the govern- 
ment, after all other available means of pre- 
venting such crimes have failed. 
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A civilian guard who exceeds the authority 


given to him or who uses unreasonable force in — 


a particular situation or who commits any tor- 
tious act or omission is, like any other legally 
responsible person, personally liable for injury 
to the person or property of another resulting 
therefrom. If the injury arises from the per- 
formance of duty by the guard, the federal 
Government is also liable to respond in dam- 
ages, subject to certain exceptions which are set 
forth in General Claims Regulations (App. I, 
1955 NS MCM), by reason of the Federal Tort 
Claims Act, 28 USC 1346 (b). 

As a general rule, the Department of Justice 
will authorize a United States Attorney to 
represent an officer or employee of the United 
States who is charged with an offense or sued 
in damages for an act committed by him in 
carrying out his official duties. This policy was 
enunciated by Department of Justice Circular 
Letter No. 4122 dated 11 May 1950. Notable 
exceptions to this rule are those cases where the 
United States is the complainant and in cer- 
tain civil cases where another Government em- 
ployee is the plaintiff. The reason for the first 
exception is obvious; the reason for the second 
is that the Department of Justice does not wish 
to be in the position of taking sides in a contro- 
versy between two Government employees. It 
is a tribute to the training furnished to civilian 
guards of the Naval Establishment, and to the 
character and performance of duties by them, 
that few cases arise in which they are involved 
in legal proceedings growing out of their per- 
formance of duty. 

In protecting Government property and in 
maintaining law and order on a station, a civil- 
ian guard of the Naval Establishment has the 
authority delegated to him to investigate and 
report all suspicious incidents and actions, to 
question persons, and to issue orders to visitors 
to the station as well as to the officers and em- 
ployees, when necessary, in carrying out his 
assigned duties. Such orders would generally 
relate to station regulations covering such mat- 
ters as parking automobiles, speed limits, using 
a particular gate for entrance to or exit from 
the station, showing passes, preventing un- 
authorized persons from entering the premises 
or from entering restricted areas, and dispers- 
ing crowds or assemblies in cases of fire, 
accident, or disorders. 

In some areas, civilian guards have some- 
times been assigned to traffic duty on a highway 
adjacent to, but beyond the limits of the in- 
stallation, for the purpose of directing traffic 


in and out of the gate during the rush hours in 
the morning and in the afternoon. It has been 
held that when civilian guards are directed by 
competent authority to perform traffic duty 
off the station they are in a performance of 
duty status and thus eligible for the benefits 
of the Federal Employees Compensation Act as 
amended, 5 USC 751, if injured while so em- 
ployed. The fact that it was considered neces- 
sary for the locai government to deputize such 
guards to clothe them with authority would 
not preclude such traffic control work from be- 
ing an authorized federal duty. (OP JAGN 
1955/301, 5 Feb 1955, 5 Dig Ops, Civilian Per- 
sonnel, 35.1.) However, for reasons herein- 
after set forth, it is no longer legally per- 
missible for civilian guards of the Navy to be 
deputized by local authorities and therefore 
if such deputization is necessary in order for 
them to perform off-station traffic duty, they 
cannot be assigned to such duty. 

It is noted that the Guard Series of the Posi- 
tion Classification Standards (GS-—085) issued 
by the Civil Service Commission, relating to the 
authority of a guard, states that the guard often 
possesses a commission as a special policeman 
and the power to make arrests for the commis- 
sion of offenses on the premises. These two 
statements are subject to considerable qualifica- 
tion and clarification. 

In a few instances, Congress by statute has 
granted special police powers to civilian guards 
in the Government’s service. Such powers 
were granted to special policemen appointed by 
the Director of the National Park Service for 
duty in connection with the policing of pub- 
lic parks and other reservations under his juris- 
diction within the District of Columbia by the 
Act of 27 May 1924, 43 Stat. 176, ch. 199, sec. 
93; D. C. Code, Title 4, sec. 208, and to guards 
appointed by the Administrator of General 
Services, 40 USC 318. No such powers have 
been granted generally to civilian guards em- 
ployed by the federal Government and none 
have been granted specifically to the guards 
employed in the Naval Establishment. The 
General Services Administrator was given the 
authority, 40 USC 318 (b), to detail uniformed 
guards of his Administration appointed as 
special policemen to duty in connection with the 
protection of United States property under the 
control and administration of the various Gov- 
ernment agencies upon the application of the 
head of any such agency. As a matter of policy 
of the General Services Administration, such 
special policemen are not available to the naval 
shore establishment generally. Their normal 
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utilization is in the deactivation and mainte- 
nance of surplus plants and properties. The 
detailing is usually for an interim period and 
upon a reimbursable basis. 

At one time it was the practice of the Depart- 
ment of the Navy, with the approval of the 
Department of Justice, to have its civilian 
guards appointed special deputy United States 
marshals by the local United States marshal. 
This practice was discontinued by the Depart- 
ment of Justice in 1942. During recent years, 
it was possible to have civilian guards of the 
Navy deputized as local or state law enforce- 
ment officers and it is understood that this was 
frequently done. It is no longer possible to do 
so unless special authority is obtained by Execu- 
tive Order making an exception to Executive 
Order 9 of 17 January 1873. Under Executive 
Order 9, federal officers and employees are for- 
bidden to accept or hold any office or employ- 
ment, whether appointive or elective, under any 
state, territorial, or county government, or 
under the charter or ordinance of any municipal 
corporation. If they accept or hold a state or 
local office or employment which is not excepted 
from this prohibition, they must relinquish the 
federal office or position. This prohibition was 
suspended by Executive Order 8516 of 15 
August 1940, 5 F. R. 2881, but the suspension 
was limited to the duration of the national 
emergency by regulations of the Civil Service 
Commission issued thereunder. The suspension 
has now been terminated. (Federal Personnel 
Manual Transmittal Sheet 531 of 20 Feb 1956.) 
There are presently some exceptions to the pro- 
hibition but the exceptions do not include posi- 
tions as law enforcement officers. (See Federal 
Personnel Manual C2-15.) 

At common law the officers who were recog- 
nized as peace officers and had the right to arrest 
in certain cases without warrants, virtute officii, 
were justices of the peace, sheriffs, coroners, 
constables, and watchmen; and these classes 
included all who came to their aid and assist- 
ance, deputies, and de facto officers. (Common- 
wealth v. Fields et al., Commonwealth v. 
Bleicker, Superior Court of Pennsylvania, 183 
A. 78, 1936, quoting from 5 C. J. 396, sec. 24.) 
This common law rule has been retained or 
enlarged in most States by statute but has not 
been adopted by any federal statute. Under 28 
USC 549, “a United States marshal and his 
deputies, in executing the laws of the United 
States within a state, may exercise the same 
powers which a sheriff of such state may exer- 
cise in executing the laws thereof.” Under 18 
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USC 3053, “United States marshals and their 
deputies may carry firearms and may make 
arrests without warrant for any offense against 
the United States committed in their presence, 
or for any felony cognizable under the laws of 
the United States if they have reasonable 
grounds to believe that the person to be arrested 
has committed or is committing such felony.” 
18 USC 1 classifies offenses as follows: 


“Notwithstanding any Act of Congress to 
the contrary: 

(1) Any offense punishable by death or 
imprisonment for a term exceeding one year 
is a felony. 

(2) Any other offense is a misdemeanor. 

(3) Any misdemeanor, the penalty for 
which does not exceed imprisonment for a 
period of six months or a fine of not more than 
$500, or both, is a petty offense.” 


It will thus be seen that civilian guards in the 
Naval Establishment are not peace officers with 
the usual powers of arrest which peace officers 
possess. They have no greater powers of ar- 
rest than a private citizen. In fact, as dis- 
tinguished from peace officers they are private 
citizens. As private citizens they have a spe- 
cial right to protect their own lives and prop- 
erty, and as employees and agents of the Govern- 
ment they have a special right to protect the 
property and personnel of the Government from 
criminal injuries. To accomplish this purpose 
such guards may use such force as is reasonably 
necessary in any particular situation, and may 
be armed and bear arms upon Government res- 
ervations under the exclusive or concurrent 
jurisdiction of the United States, irrespective 
of State law against bearing arms. (CMO 
1-1942, 179, 181, citing 4 AM. JUR. 18; John 
Bad Elk v. U.S., 177 U.S. 529, 1900, In Re Fair, 
100 Fed. 149, 1900; Lann v. State, 8 S. W. 650, 
1888, JAGA 1952/4398, 13 Jun 1952, 2 Dig Ops 
Military Security, 20.1, pp. 548-551.) They 
will, however, as noted above, be held personally 
responsible for any unnecessary or excess use 
of force. 

The question of reasonable force is one to be 
determined in each instance from the facts and 
circumstances; the guard must rely on his 
orders, training, and judgment. A mere mis- 
take in judgment does not necessarily mean 
that a guard will be held civilly or criminally 
liable for his actions. In this connection, see 
Brown, Boatswain’s Mate, v. Cain, Warden, 56 
F. Supp. 56, 1944. This case was concerned 
with petition for writ of habeas corpus filed by 
an enrolled temporary member of the Coast 
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Guard Reserve who, while on guard duty in a 


plant engaged in building ships for the United © 


States, shot and killed a man in attempting to 
quell a riot in an area under his charge. Asa 
result, he was arrested, indicted by the grand 
jury of the county for murder, and was in the 
custody of the warden of the county prison. 
The court made the following statement: 


“* * * The courts have said more than 
once that mistake of judgment does not de- 
prive the relator of the protection to which 
he is entitled in the performance of his duty 
and in pursuance of the law of the United 
States.” 


The “judgment” in question in that case had to 
do with the question of whether the man who 
was shot and killed had in fact been the man 
who had thrown a brick at the relator—the 
incident which had started the riot. 

Under the common law, a private citizen may 
arrest, without a warrant, a person whom he 
knows to have committed a felony ; one whom he 
reasonably and in good faith believes guilty of 
a felony, where a felony has in fact been com- 
mitted; and one whom he finds committing or 
attempting to commita felony. He may arrest, 
without a warrant, a person guilty of a mis- 
demeanor committed in his presence if such mis- 
demeanor involves a breach of the peace. (4 
AM. JUR. Arrest, Secs. 35, 36 and 37; RESTATE- 
MENT OF THE LAW OF TORTS, Sec. 119; Lima Vv. 
Lawler, 63 F. Supp. 446, 1945 ; CMO 1-1942, 180, 
181-182; OP JAGN 1951/38, 1 Dig Ops, Mili- 
tary Security, 20.1, p. 359; JAGA 1952/4398, 
2 Dig Ops, Military Security, 20.1, p. 549.) The 
majority of the states have by statute adopted 
the common law rule, in whole or in part, and 
in some instances have liberalized the rule. 

There is no federal statute governing arrest 
by a private citizen. The common-law rule has 
frequently been applied in determining the right 
of civilian guards to make arrests, without a 
warrant, on military and naval reservations 
over which the United States has acquired ex- 
clusive jurisdiction. (CMO 1-1942, 180; JAGA 
1952/4398, 13 Jan 1952, 2 Dig Ops, Military 
Security, 20.1, p. 549; OP JAGN 1952/82, 28 
Jul 1952, 2 Dig Ops, Posts, Bases, and Other 
Installations, 23.1, pp. 631, 633). In a few in- 
stances the common law rule appears to have 
been applied where the United States has ac- 
quired only concurrent jurisdiction, or where it 
has acquired no jurisdiction at all. (CMO 
1-1942, 180; OP JAGN 1951/38, 26 Nov 1951, 
1 Dig Ops, Military Security, 20.1, p. 359.) 

Where the United States does not have ex- 


clusive jurisdiction over an area where a naval 
installation is located, the law of the state in 
which the installation is located applies in this 
area to the same extent that it applies in any 
other part of the state, except of course where 
application of the state law would interfere 
with the functions of the federal Government. 
The authority of a civilian guard of the Navy 
to make an arrest on a naval installation located 
on land over which the United States has not 
acquired exclusive jurisdiction must be deter- 
mined by the law of the state in which the in- 
stallation is located. This is true even where 
the arrest is for a federal! offense. A strong 
statement with respect to arrest for a federal 
offense was made by the United States Supreme 
Court in the case of U.S. v. Di Re, 332 U.S. 581, 
589, 591, 1948. While that case did not involve 
an arrest on premises occupied by the federal 
Government, it is equally applicable to such 
premises where the United States has not 
acquired exclusive jurisdiction. 
The statement is as follows: 

“We believe * * * that in absence of an 
applicable federal statute the law of the state 
where an arrest without warrant takes place 
determines its validity. By one of the earliest 
acts of Congress, the principle of which is 
still retained, the arrest by judicial process 
for a federal offense must be ‘agreeably to 
the usual mode of process against offenders in 
such state.’ There is no reason to believe that 
state law is not an equally appropriate stand- 
ard by which to test arrests without warrant, 
except in those cases where Congress has 
enacted a federal rule. Indeed the enactment 
of a federal rule in some specific cases seems 
to imply the absence of any general federal 
law of arrest. 

“* * * No act of Congress lays down a 
general federal rule for arrest without war- 
rant for federal offenses. None purports to 
supersede state law. And none applies to this 
arrest which, while for a federal offense, was 
made by a state officer accompanied by fed- 
eral officers who had no power of arrest. 
Therefore the New York statute provides the 
standard by which this arrest must stand or 
fall.” 


(See also U.S. v. Coplin, 185 F. 2d 629, 633-634, 
1950; OP JAGN 1951/29, 30 Oct 1951, 1 Dig 
Ops, Military Security, 20.1, p. 361.) 

With reference to arrests by civilian guards 
on naval reservations over which the United 
States has acquired exclusive jurisdiction, there 
is some doubt on the question as to whether the 
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common law rule governing arrests by private 
citizens, without a warrant, should be applied. 
There is no federal general common law. (Erie 
R. Co. v. Tompkins, 304 U. 8S. 64, 78, 1938.) 
Where the United States acquires exclusive 
jurisdiction over land within a state, the civil 
laws of that state in effect at the time such 
jurisdiction was acquired operate as federal law 
within the federal area with respect to any mat- 
ter on which the Congress of the United States 
has failed to legislate. It is therefore sug- 
gested that the better rule is that the state law 
on arrests without a warrant by private citi- 
zens, which was in effect at the time the United 
States acquired exclusive jurisdiction over 
lands within the state occupied by a naval ac- 
tivity, governs the right of a civilian guard, or 
any other private citizen, to make an arrest 
without a warrant. (See in this connection 
JAGA 1952/8326, 3 Dec 1952, 2 Digs Ops, Mili- 
tary Security, 20.1, p. 548.) 

In making arrests with or without a warrant, 
the act is not privileged unless the arrest was 
made for the purpose of bringing the person 
arrested before a court, body, or official—and 
this must be done without delay. (RESTATEMENT 
OF THE LAW OF TORTS, sec. 127; Lima v. Lawler, 
63 F. Supp. 446, 451, 1945; Ex parte Howell, 
267 F. 997, 1920; JAGA 1952/4398, 13 Jun 
1952, 2 Dig Ops, Military Security, 20.1, p. 550.) 

If civilian guards were granted police power, 
either by legislation or by being deputized as 
U.S. marshals, they would have the same powers 
in executing the laws of the United States as the 
sheriffs and their deputies have by law in ex- 
ecuting the laws of the state. As a general 
rule, in making arrests they would have the 
following additional authority to that which a 
private citizen had under the common law: 

(1) Authority to arrest on suspicion of a 
felony. 

(2) Authority to arrest for any misde- 
meanor, whether or not involving a branch of 
the peace, when committed in view. 

Several attempts have been made to obtain 
legislation to grant police powers to civilian and 
military guards. These attempts have been 
abandoned, either because legislation eventually 
was considered unnecessary or, in one instance, 
because the proposed legislation as drafted went 
beyond what was considered necessary. 

Civilian guards may “apprehend” but they 
may not “arrest” naval or military personnel 
for offenses against military law. The prohibi- 
tion against the arrest of military or naval per- 
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sonnel by civil officers or private citizens for 
offenses against military law probably has its 
origin in a decision by the Supreme Court of the 
United States in the case of Kurtz v. Moffitt, 
115 U. S. 487, 1885, in which the court held that 
under then-existing law a peace officer or a 
private citizen had no authority as such, and 
without the order or direction of a military 
officer, to arrest or detain a deserter from the 
army of the United States. In the course of the 
opinion, it was stated: 

“The rule of the common law, that a peace 
officer or a private citizen may arrest a felon 
without a warrant, has been generally held 
by the courts of the several States to be in 
force in cases of felony punishable by the civil 
tribunals. * * * But that rule has never, so 
far as we are informed, been judicially ex- 
tended to the case of an offender against the 
military law, punishable exclusively by court- 
martial. In Hutchings v. Van Bokkellen, 34 
Maine, 126, in which it was held that an officer 
of the army might lawfully arrest a deserter 
and hold him for trial by court-martial, with- 
out a warrant, and that proof that the person 
making the arrest was de facto such an officer 
was sufficient, it was not even suggested that 
the arrest could be supported without any 
evidence of his military authority. And in 
Trask v. Payne, 43 Barb. 569, it was decided 
that a civil officer or private citizen could not 
lawfully arrest a deserter without express 
order or warrant.” 


Since the date of the above decision, authority 
has been granted by statute to civil officers 
having authority to apprehend offenders under 
the laws of the United States or of any state, 
district, territory, or possession of the United 
States, to arrest deserters from the armed serv- 
ices. Present authority is found in Article 8 
of the Uniform Code of Military Justice. 

With respect to the arrest or apprehension 
of military offenders by civilian guards, the fol- 
lowing are taken from Digest of Opinions, the 
Judge Advocates General of the Armed Forces: 


JAGA 1954/2329, 1 Apr 1954, 4 Dig Ops, 
Military Security 20.1: Properly designated 
civilian guards may “apprehend” military 
personnel and others subject to Uniform 
Code of Military Justice for violations of post 
regulations. (The statement in JAGA 
1953/8634 that civilian guards may not “ar- 
rest” military personnel is correct only 
within the technical meaning of “arrest” as 
defined and used in the Uniform Code of Mili- 
tary Justice.) 
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JAGA 1956/6349, 5 Sep 1956, 6 Dig Ops, Ap- 


prehension and Restraint, 23.1: Armed ci- - 


vilian guards may legally be used to appre- 
hend deserters from the armed forces if such 
apprehension is directed or requested by a 
military officer. Also, such guards may 
legally be used for the purpose of escorting 
apprehended or arrested deserters. The ci- 
vilian guards would have no more authority 
than a private citizen who has been au- 
thorized by a military officer to apprehend a 
deserter and they would be subject to the 
same civil and criminal liability as a private 
individual in the event undue force or unjust 
treatment is used in effecting an arrest or in 
preventing an escape. 

It is in the field of minor offenses, investiga- 
tions of suspected offenses or of unauthorized 
activities, and violations of purely local station 
regulations that the authority of the civilian 
guard is perhaps the least definable. In such 
eases he does not usually have the power of ar- 
rest nor would he normally be justified in using 
force. However, both civilian and military per- 
sonnel are subject to disciplinary action for 
violation of station regulations, which is a 
strong deterrent and lends effectiveness to the 
guard’s orders. The guard can require an of- 
fender to accompany him to a proper place for 
questioning such as the Security Office, and can 
use such force as is necessary to accomplish 
this purpose. An authorized visitor to a naval 
installation may be ordered to leave if he re- 
fuses to comply with station regulations appli- 
cable to him or in any other manner conducts 
himself improperly. Usually a notice at the 
gate will inform visitors that they are required 
to observe station regulations. If ordered to 
leave the station for failure to comply with ap- 


plicable regulations or for other improper con- 
duct and he refuses to do so, the visitor then be- 
comes a trespasser and may be removed from 
the premises with whatever force is required. 
In enforcing regulations issued pursuant to sec- 
tion 21 of the Internal Security Act of 1950, 
50 USC 797, the position of guards has been 
considerably strengthened by the fact that a 
violation of such regulations constitutes a mis- 
demeanor and is punishable by fine and 
imprisonment. 

From the foregoing, it will be seen that a 
civilian guard of the Navy is a civilian employee 
in the Classified Civil Service. His rights and 
obligations are governed by the same laws, regu- 
lations, and standards as those of any other 
civilian employee. By reason of the nature of 
his duties, he possesses certain authority over 
other employees and private persons not pos- 
sessed by the average employee. So long as he 
exercises this authority properly, he will not be 
held legally responsible for injury to person or 
property which occurs in carrying out his duty. 
If called to answer for his acts in a court of law, 
he will generally be represented by Govern- 
ment counsel. The guard possesses no special 
police powers and in matters of arrest is in 
the same status as a private citizen. His right 
to arrest as a private citizen must be determined 
by the laws of the state where the naval installa- 
tion is located. If the United States has ac- 
quired exclusive jurisdiction over the area 
where the naval installation is located, it is 
believed that the laws of the state as they existed 
at the time such jurisdiction was acquired should 
govern—although the common-law rule has 
often been applied. If exclusive jurisdiction 
has not been acquired, the laws of the state in 
effect at the time of the arrest will govern. 
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CDR John P. Luddy, USNR, from ADCOM NTC, San 
Diego, to NTC, San Diego. 

CDR Richard A. Markham, USN, from OPNAV to 
COM 9. 

ENS David O. Maxwell, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to HSA, Naples. 

CDR Craig McKee, USN, from COMSERVPAC to JAG. 

CDR James H. Miller, USNR, from COMFAIR, ELM, 
to COM 6. 

CDR William E. Neely, USN, from COM 13 to Army 
JAG School, Charlottesville. 

LT Frank A. Nelson, USN, from PG SCOL, Monterey, 
to FLTACT, Sasebo. 

LT Glenn E. Nippert, USN, from PG SCOL, Monterey, 
to NAVSTA, Pearl Harbor. 
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LT Leo F. O’Brien, USN, from PG SCOL, Monterey, 
to COMNAVJAP. 

LTJG Charles T. Pearson, USN, from COMNAVFE to 
NATTC, Memphis. 

CDR James A. Potter, III, USN, from COMPHIBLANT 
to CNATRA. 

ENS J. T. Ronan, USNR, from SCOLNAVJUSTICE, 
Npt., R. I., to JAG. 

CDR John E Scrivner, USN, from NAVBASE, Mare 
Island, to COM 8. 

CDR Milton W. Thorpe, USN, from COM 8 to MSTS, 
West Pac. 

CDR Armand D. Whiteman, USN, from COMDES- 
LANT to Naval War College. 

CDR Max D. Wiviott, USN, from OICC, Spain, to COM- 
PHIBLANT. 

LT Robert Wrzesinski, USN, from PG SCOL, Monterey, 
to COMCRUDESPAC. 
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NAVAL RESERVE LAW PROGRAM 


PROPOSED RESERVE OFFICER RETENTION LEGISLATION 


Reserve officers on active duty and inactive reservists 
contemplating extended active duty will be interested in 
the legislation recently proposed in certain sections of 
Senate Bill S. 2014 and House Bill H. R. 7574. These 
bills provide for reserve officer active-duty contracts 
giving reservists 2 months’ basic pay for each year of 
service performed, up to a maximum bonus of 2 years’ 
pay, upon release from active duty. 

Contracts under this proposed legislation would pro- 
vide than an officer may be released from active duty 
without his consent during the contract period only if: 
(1) He is dismissed by a general court-martial, released 
because of an unexplained absence without leave for 
three months, or convicted and receives a final sentence 
to a state or federal penitentiary; (2) he is released by a 
board designated to effect a reduction of personnel; or 
(3) he is released for any other reason by a board before 
which he will have an opportunity to be heard. 

Under the proposed legislation, a reserve officer would 
remain eligible for the full-term-retention pay bonus 
even though he should be released from the contracted 
term of active duty unless: (1) He is released for dis- 
ciplinary causes as set out above; (2) he becomes eligible 
for retirement or disability severance pay; or (3) he is 
appointed in a regular component of an armed force. 

The proposed provisions of the term-retention con- 
tracts provide reserve officers incentive to serve up to 
12 years on active duty under guaranteed term and 
bonus contracts. 


SAN FRANCISCO LAW SEMINAR 


A two-week law seminar for reserve lawyers will be 
held at San Francisco, California, commencing 9 Sep- 
tember 1957. The first week will be devoted to subjects 
in the fields of admiralty and tort claims and Naval 
Reserve matters of general interest. During the second 
week, a team of instructors from the School of Naval 
Justice will conduct an intensive refresher course in 
military justice. Due to limited facilities, quotas will 
be assigned to the EIGHTH, NINTH, ELEVENTH, 
TWELFTH, and THIRTEENTH Naval Districts. 
Applications for this active duty for training may be 
made through regular channels pursuant to BUPERS- 
INST 1571.4C. 


NOTICE 


Officers who have receive a permanent 1625 desig- 
nator by BUPERS have inquired as to the effect of 
BUPERSINST 1120.28 on their status. The instruction 
contemplates a permanent 1625 designator assigned by 
SECNAV. Once assigned it will be permanent. 
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BENEFITS FOR RESERVISTS 


As a Naval Reserve officer on inactive duty, you may 
be affected by the Servicemen’s and Veterans’ Survivor 
Benefits Act (Public Law 881). If you should die of 
causes incurred while you are on active duty, active duty 
for training, or inactive-duty training, the payments to 
your survivors will be in most cases greatly increased 
over the benefits contained in previous laws. 

The six-month death gratuity of not more than $3000 
will be paid to your survivor, even if you die of a service- 
connected cause within 120 days after your release from 
active duty or active duty for training. The same 
gratuity is paid if your death is the result of injury re- 
ceived during inactive-duty training and even if the 
death occurs within 120 days after that training. 

In addition, the widow, orphan children, or depend- 
ent parents may receive monthly social security and VA 
compensation. No longer in effect is the old so-called 
“free insurance”’—the $10,000 paid under the Service- 
men’s Indemnity Act. ; 


PORTAL-TO-PORTAL COVERAGE 


As an inactive reservist travelling directly to and 
from active duty for training and inactive duty training, 
you are now specifically included in the provisions for 
death gratuity payment, as provided by Pub. Law 881, 
84th Congress. 

- It matters not whether you are in a pay or non-pay 
status, for all reservists participating in these types of 
training are included. 

An official report from the commanding officer is re- 
quired in case of the death of a member engaged in or 
travelling to or from such training duty. 

You can read the official word on this subject in 
BUPERS INST 1750.6. 


NEW TRAINING COURSE 


Another correspondence course for officers is now 
available: “Emergency Management of the National 
Economy.” 

Credit points have been authorized for promotion, and 
retirement of reservists. Forty-eight points are 
awarded for completion of the course. All graduates 
of the course may retain the textbooks, which are avail- 
able through no other source and constitute a valuable 
addition to the personal library of anyone concerned 
with the future of the military services, with the nation’s 
economy, and with the world situation as it affects our 
plans and policies. 

To apply for enrollment in the course, communicate 
directly with the Correspondence Study Branch, Indus- 
trial College of the Armed Forces, Washington 25, D. C. 
A prospectus will be forwarded which outlines the 
eligibility requirements and includes an application 
form and necessary instructions. 
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ARTICLE 31, UCMJ—-A GUIDE FOR 
INVESTIGATORS, PART | 


LIEUTENANT (JG) GREGORY M. CHEPLIN, USNR 


This article will appear in two parts. Part Il 
will be published in the next issue of the Journal. 

In conjunction with this article, the reader is en- 
couraged to review Statements and Confessions— 
A Problem Arising from Article 31 Uniform Code of 
Military Justice by Captain Joe H. Munster, Jr., 
USN, January 1957 JAG Journal, p. 3. 


RTICLE 31 of the Uniform Code of Mili- 
tary Justice’ prohibits compulsory self- 
Incrimination in the military service. This 
Article secures the privilege against compul- 
sory self-incrimination included in the Fifth 
Amendment to the Constitution of the United 
States to persons subject to the Code. Also in- 
cluded in it are additional requirements and 
sanctions not found in the Fifth Amendment. 
in view of the importance of the rights granted 
to members of the military service by Article 
51, it is mandatory that its provisions be thor- 
oughly understood and faithfully followed. In 
order to facilitate understanding and compli- 
ance, it is necessary to examine decisions of the 
Court of Military Appeals to see how Article 31 
has been applied to specific situations and what 
has been said in the process. 

At the outset, it is pertinent to note that 
Article 31 gives rise to duties as well as rights; 
and, supplemented by Article 98, contains sanc- 
tions to ensure compliance with its require- 
ments. These duties are applicable to anyone 
subject to the Code who is conducting an investi- 
gation, formal or informal, into a suspected 





1. Article 31. Compulsory self-incrimination prohibited. 

(a) No person subject to this code shall compel any person to 
incriminate hi If or to answer any question the answer to 
which may tend to incriminate him. 

(b) No person subject to this code shall interrogate, or request 
any statement from, an accused or a person suspected of an 
offense without first informing him of the nature of the accusation 
and advising him that he does not have to make any statement 
regarding the offense of which he is d or pected and 
that any statement made by him may be used as evidence against 
him in a trial by court-martial. 

(c) No person subject to this code shall compel any person to 
make a statement or produce evidence before any military utri- 
bunal if the statement or evidence is not material to the issue and 
may tend to degrade him. 

(d) No statement obtained from any person in violation of this 
article, or through the use of coercion, unlawful influence, or un- 
lawful inducement shall be received in evidence against him in a 
trial by court-martial. 








crime. Weare here concerned with what a mili- 
tary investigator should do in order to properly 
comply with Article 31 and still do a thorough 
job of investigation. These two aims are not 
necessarily in conflict and, in view of the sanc- 
tions embodied in Article 31 relative to the 
admissibility of evidence obtained in violation 
of its terms, failure to comply will result in a 
poor investigation.2, Overzealousness on the 
part of investigators, when it results in ignor- 
ing or circumventing Article 31, will only be a 
detriment in the long run. The evidence so 
obtained will be excluded, and there is the risk 
of prosecution to boot. The enforcers of law 
must work within the law, and the ends of 
justice do not justify unlawful means. 

The Court of Military Appeals is aware of the 
desirability of confessions, but it is also aware 
of the temptation this desire engenders. 

“It is well known that, since confessions 
constitute such complete proof of guilt, law 
enforcement officers are tempted to procure 
them whenever possible. Honest effort in 
this direction cannot be criticized, since the 

' police are under obligation to seek the truth. 

There is, however, often a tendency to utilize 

unlawful means to procure confessions in 

order to avoid the difficult and sometimes im- 

possible job of procuring, piecemeal, direct 

evidence of every element of the crime. This 
has, unfortunately, sometimes led to the use 
of persuasive and even brutal tactics to pro- 

cure an admission of guilt.” * 

In order to prevent these tactics Article 31 
was included in the Code, and the Court is care- 
ful to examine every confession to be certain 
that both the letter and spirit of the article have 
been followed. 

This discussion is not intended to be a 
technical analysis of the privilege against com- 
pulsory self-incrimination but rather seeks to 
provide guidance for investigators. Such vio- 





2. Article 31 (d) and paragraph 140 (a), Manual for Courts-Martial, 
1951. For a complete discussion of the evidentiary aspect see 
Extra-Judicial Confessions and Admissions as Evidence in Courts- 
Martial by Lt. Kurt Hallgarten, USNR, in August 1955 and 
September 1955 JAG Journal. 

3. U. S. v. Monge, 1 USCMA 95, 89, 2 CMR 1, 3. 


JULY 1957 








lations of Article 31 as physical torture to com- 
pel confessions are obvious and need not concern 
us here. Our concern will be the borderline 
situations where judicial elucidation has been 
necessary to define and interpret the applica- 
bility of Article 31. Further, this discussion 
will be limited to the problems encountered in 
investigatitons, i. e., extrajudicial confessions 
or admissions rather than judicial ones in court. 
This is a logical distinction, and the Court of 
Military Appeals has pointed out that “histori- 
cally, it was the preliminary inquisition of one 
not yet charged with crime which gave rise to 
the privilege against self-incrimination.” + 

The constitutional right of the privilege 
against self-incrimination set forth in the Fifth 
Amendment flows, by virtue of Congressional 
enactment, through Article 31 (a) to persons 
subject to the Code.’ Sections (b) and (d) go 
beyond the Fifth Amendment and are therefore 
legislative rather than constitutional in origin. 
Section (c) is a different phase of this subject 
and will not be considered here. 

Since Section (a) proclaims a constitutional 
right, the Court of Military Appeals has inter- 
preted it broadly to protect the individual from 
any compulsion in the making of statements 
which might be self-incriminating. Article 31 
proscribes all forms of compulsion whether 
physical or mental. However, the compulsion 
must be real and not illusory. The Court will 
review the circumstances independently sur- 
rounding an allegedly involuntary confession.’ 
The Court’s decisions provide guidance for the 
investigator in evaluating each set of circum- 
stances and deciding what his conduct should be. 

In considering the question of compulsion in 
U. S. v. Welch,® the Court emphasized that the 
privilege against self-incrimination is so im- 
portant as to require that it be liberally con- 
strued in favor of the accused. The Court dem- 





4. U.S. v. Welch, 1 USCMA 402, 3 CMR 136. 

5. U. S. v. Welch, note 4 supra; see also U. S. v. Eggers, 3 USCMA 
191, 195, 11 CMR 191, 195, wherein it was stated that Article 
31 (a) extends to “persons subject to the Code the same rights 
secured to those of the civilian community under the Fifth Amend- 
ment to the Constitution of the U. S.—No more and no less.” 

6. U.S. v. Collier, 1 USCMA 575, 5 CMR 3. 

. U. S. v. Monge, 1 USCMA 95, 2 CMR 1; see also paragraph 140 

(a), MCM, 1951, which states as follows: 
“A confession or admission of the accused is not rendered inad- 
missible by a promise or threat which was not the effective cause 
of obtaining the statement. Therefore, a promise or threat 
which, because of intervening circumstances, had ceased to oper- 
ate upon the mind of the accused at the time he made the state- 
ment in question, will not affect the admissibility of the state- 
ment, and ordinarily, a statement of the accused need not be ex- 
cluded because it happened to have been made after a promise of 
advantage or threat of disadvantage which was of a trivial or 
insubstantial nature in the light of the known consequences of 
making the statement.” 

8. U.S. v. Welch, 1 USCMA 402, 3 CMR 136. 
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onstrated this construction in the Welch case, 
supra, when it found that Welch, under the cir- 
cumstances present, was in fact compelled to 
incriminate himself in an investigation prior to 
his trial. The fact that the accused was placed 
under oath at the beginning of the inquiry, that 
the investigator was of superior rank, that he 
badgered, yelled at and bullied the accused, 
were all significant factors in the Court’s find- 
ing of compulsion. Relative to the oath, the 
Court observed that “Placing the witness under 
oath * * * poses the threat of prosecution for 
perjury and the fear of additional punishment.” 
The Court quoted with approval language from 
the decision in a federal civil court as follows: 

“An inquisitorial examination, under oath, 
of a party charged with an offense, is re- 
pugnant to the principles of personal liberty, 
which are embodied in every fibre of the 
common law.” 

This decision indicates that the investigator 
must take care when questioning an accused 
under oath before trial. It should not, how- 
ever, be taken to mean that placing a suspect 
under oath is compulsion per se. 

An entirely different result obtained in the 
case of U. S. v. Colbert... In that case an in- 
vestigating officer told the accused, who was 
about to swear to a statement already given, that 
if he knowingly swore to a false statement he 
could be prosecuted for perjury. Although this 
too was a “threat” of perjury, under the cir- 
cumstances existing there, especially that the 
statement had already been made, the Court 
reasoned that this threat was not used to compel 
the confession and therefore did not invalidate 
it. The Court stated that “fundamental unfair- 
ness” did not exist. This concept of fairness 
is a good clue to the proper approach to com- 
pliance with Article 31. 

The obligation not to compel does not preclude 
interrogation. The Court spoke clearly on that 
point in the Colbert case as follows: 

“Tt must be understood that ‘voluntary’ as 
used in law with respect to a confession is in 
no way synonymous with ‘spontaneous’. 
The term does not at all connote that a con- 
fession, to be admissible, may not have been 
extracted from the defendant by searching 
examination and the use of prodding ques- 
tions. Rather it means that the confession 
must be the product of free choice—of a will 
not encumbered or burdened by threats, 
promises, inducements, or physical or mental 
abuse. Moreover, the threats, promises, or 
inducements which may be held to have pro- 


9. 2 USCMA 3, 6 CMR 3. 








Oe ee ae ae ee ee 


al 
ay 


case, 
e cir- 
od to 
ior to 
laced 
, that 
at he 
used, 
find- 
1, the 
inder 
n for 
ient.”’ 
from 
lows: 
oath, 
is re- 
berty, 
f the 


gator 
cused 

how- 
ispect 


in the 
an in- 
0 was 
n, that 
ent he 
rh this 
1e cir- 
at the 
Court 
ompel 
rlidate 
infair- 
‘irness 
> com- 


eclude 
yn that 


ary’ as 
n is in 
neous’. 
a con- 
re been 
rehing 
¥ ques- 
fession 
Fa will 
hreats, 
mental! 
ises, or 
ve pro- 








duced an involuntary confession must be of 


such a serious or substantial nature that they ~ 


could possibly have operated to impair the 

defendant’s freedom of will.” 

The plain meaning of words like “free choice” 
and “mental freedom” (another judicial touch- 
stone) is clear and should need no further defini- 
tiveelaboration. Suffice it to say that the Court 
will scrutinize the circumstances surrounding 
each challenged confession or admission in the 
light of these concepts. The investigator must 
ye prepared to demonstrate that there was in 
fact no compulsion exerted to affect the ac- 
cused’s mental processes. 

There are times when a person may be “com- 
pelled,” i. e., directed, to produce evidence. 
However, these occasions are strictly circum- 
seribed and carefully defined. For instance, 
should a particular individual’s testimony be 
considered so valuable and essential in the 
prosecution of another’s crime that this indi- 
vidual’s own culpability should be overlooked in 
order to procure it, a grant of immunity may be 
provided him in accordance with paragraph 
150 (b) of the Manual for Courts-Martial, 1951. 
If the immunity granted is complete and un- 
equivocal, the witness may then be ordered to 
provide the evidence. This procedure has not 
yet been considered by the Court of Military 
Appeals, but has been upheld in regard to the 
Fifth Amendment by the Supreme Court of the 
United States.’ 

The privilege against compulsory self-incrim- 
ination does not forbid compulsion in regard to 
purely physical tests. The Manual for Courts- 
Martial, paragraph 150 (b), provides: 

“The prohibition against compelling a 
person to give evidence against himself re- 
lates only to the use of compulsion in obtain- 
ing from him a verbal or other communication 
in which he expresses his knowledge of a 
matter and does not forbid compelling him to 
exhibit his body or other physical character- 
istics as evidence when such evidence is 
material.” 

However, two of the examples given in the 
Manual as being excluded from Article 31 have 
been construed by the Court to come within its 
privilege. Therefore the Manual now stands 
corrected as to them. These corrections relate 
to the procurement of voice identification ™ and 
samples of handwriting.’* The Court has rea- 


10. Brown v. Walker, 161 U. S. 591, 1896. Ullman v. U. S., 350 U. S. 
422, 1956; rehearing denied, 351 U. S. 928, 1956. 

ll. U. S. v. Greer, 3 USCMA 576, 13 CMR 132; see also U. S. v. Noce, 
5 USCMA 715, 19 CMR 11. 

12. U.S. v. Eggers, 3 USCMA 191, 11 CMR 191. 





soned that these two types of evidence require 


the coordination of mental and physical conduct 
on the part of an individual and therefore 
amount to actively providing incriminating 
evidence within the meaning of Article 31 (a) .° 
The Court has said that the privilege operates 
to prevent compelling the accused to do or say 
anything which might “operate to provide evi- 
dence against him.”** Paragraph 150 (b), 
however, continues in effect to the extent that 
the privilege against compulsory self-incrimi- 
nation is not violated when an individual is 
compelled to do purely physical acts. The Court 
has mentioned “the taking of a fingerprint, 
placing a foot in a track, an examination for 
sears, forcibly shaving a man or trimming his 
hair, requiring him to grow a beard, or try on 
a garment,” as examples outside the scope of 
the privilege because these do not require the 
tse of any mental faculties by the individual.” 

Compulsion connotes a strong force exerted 
against the individual’s will and therefore to dis- 
cern its use does not require as searching an 
analysis as the lesser forms of force denomi- 
nated “coercion” by Article 31 in Section (d). 
Therefore, since we are concerned with the mar- 
ginal cases, we shall devote more time to the 
problems of coercion below. However, since 
coercion is included within the meaning of com- 
pulsion and the two concepts are combined in 
much of the law dealing with this subject, it 
should be remembered that a good deal of the 
Court’s reasoning relative to coercion applies 
equally to compulsion so far as avoidance of 
forbidden practices is concerned. But before 
considering coercion, it is appropriate to deal 
with the problems presented by Section (b), 
which embodies the affirmative requirements of 
Article 31. 

In considering Section (b) of Article 31, the 





13. The production of personal records, papers, etc., is also included 
within the privilege of the Fifth Amendment and therefore Ar- 
ticle 31 (a). See Boyd v. United States, 116 US 616, 1885. 

14. U.S. v. Morris, 4 USCMA 209, 15 CMR 209. 

15. U. S. v. Rosato, 3 USCMA 143, 11 CMR 143. 

16. The taking of a sample of urine from an accused while he is un- 
conscious does not violate his privilege where proper medical 
safeguards are provided. U.S. v. Williamson, 4 USCMA 320, 15 
CMR 320. No warning is required where a urine specimen is 
obtained from an accused with his consent and full cooperation, 
U. S. v. Booker, 4 USCMA 335, 15 CMR 335, but a specimen ob- 
tained by catheterization over the accused’s protest is not admis- 
sible, U. S. v. Jones, 5 USCMA 537, 18 CMR 161. A specimen 
of urine furnished by an accused in compliance with an order has 
been held admissible, U. S. v. Barnaby, 5 USCMA 63, 17 CMR 63; 
however, where an accused refused to obey an order to furnish a 
urine specimen it was held that the order was illegal because it 
contravened the fundamental protection accorded the accused by 
Article 31. U. S. v. Jordan, 7 USCMA 452, 22 CMR 242. See 
discussion in Physical Evidence and The Privilege Against Self- 
Incrimination, 1st LT Allen J. Green, USMCR, in May 1955 
JAG Journal. 
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first concern is the meaning of the words “‘inter- 
rogate, or request.” These words have a spe- 
cial legal connotation as used in Article 31. The 
Court has construed the requirements of Sec- 
tion (b) to apply only when some “officiality” 
attaches to the interrogation or request, there- 
fore a casual conversation between equals does 
not involve Article 31 (b). In U.S. Vv. Gibson,” 
one prisoner asking another “what he was in 
for’ was held not be be an official request or 
interrogation. 

The Gibson case, supra, involved the use of 
informers to obtain information from a suspect 
without following the procedures of Article 
31 (b). The reasoning behind allowing this 
practice is that the purpose of Section (b) is to 
“avoid impairment of the constitutional guaran- 
tee against compulsory self-incrimination” 
which results from the pressure implicit in any 
official investigation. As discussed above, the 
purpose of Article 31 is to insure the free will 
of the individual in deciding whether or not to 
make a statement. If the accused thinks he 
is just talking to a “buddy,” he will feel no offi- 
cial pressure and therefore none exists. In, 
such a situation, the mere fact that the “buddy” 
reports everything he learns to official investi- 
gators is not sufficient to include him within the 
circle of officialdom. 

It is to be noted that the majority of the Court 
in the Gibson case, supra, went beyond permit- 
ting “amateur” informers to evade Section (b) 
and stated that an official investigator in dis- 
guise could also ask questions of a suspect “un- 
officially”. Judge Latimer, however, although 
he concurred in the holding under the particular 
facts of the Gibson case, strongly disagreed 
with the idea that deliberate concealment to 
evade the requirements of Section (b) would be 
acceptable. Since the informer in the Gibson 
case was a genuine fellow-prisoner of the ac- 
cused, did not know himself what he was look- 
ing for, and acted merely as a “conduit” to pass 
on information, the question of official “stool 
pigeons” or disguised agents was not actually 
decided. In view of the change in personnel on 
the Court following Judge Brosman’s death, 
with Judge Latimer remaining, it is possible 
that the Court would not now allow such con- 
duct by investigators in disguise. 

Other situations have elicited different views. 
In one case the presence of a CID investigator 
with the victim of a larceny, when the latter 
questioned the accused, gave the victim’s ques- 





17. 3 USCMA 746, 14 CMR 164. 
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tioning a cloak of officiality. The lack of a 
Section (b) warning was fatal.* 

In another case, a petty officer, acting in his 
official capacity as master at arms, stopped the 
accused, who was suspected of taking some 
money, as he was going ashore. The accused 
was searched and then, without a warning o* 
his rights under Article 31, was questioned con- 
cerning the missing money. The lack of ua 
warning violated Article 31 and “this conclu- 
sion cannot be avoided even on the ground that 
the accused’s replies were exculpatory.” ” 

Casual requests for information due to curi- 
osity, friendliness, or other innocuous motives, 
need not be preceded by an Article 31 warning 
and incriminating answers will be admissible 
in court should the occasion arise.2® Further- 
more, should a person conducting a private in- 
vestigation, such as the victim of a larceny seek- 
ing to recover his property, go alone to 
question an individual he suspects in regard to 
that larceny, he is not obliged to warn the sus- 
pect in accordance with Section (b).% The 
Trojanowski “ case also points out something 
else which is very important. In that case the 
questioner was the victim of a larceny and con- 
ducting his own investigation. He was not re- 
quired to comply with Section (b). But in the 
course of questioning the accused, upon receiv- 
ing a denial, he slapped Trojanowski and to 
some degree bullied him into a confession. That 
element of compulsion made the confession in- 
admissible because Section (a) had been vio- 
lated. Section (a) requires no color of offi- 
ciality and applies to compulsion by any person 
who is subject to the Code or acting for some- 
one subject to the Code. 

It is pertinent to note that the officials con- 
ducting an “official investigation” must be those 
who are subject to the Code. Foreign officials, 
for the obvious reason of not being subject to 
the Code, are not bound by the warning require- 
ments of Section (b) and confessions obtained 
by them are admissible without compliance with 
it.22 The importance of the Grisham * case for 
military investigators, however, is not that 
foreign officials are exempt but, conversely, the 





18. U. S. v. Josey, 3 USCMA 767, 15 CMR 185. For “officiality” 
where accused’s commanding officer is present, see U. S. v. John- 
son, 5 USCMA 795, 19 CMR 91. 

19. U.S. v. Kelley, 7 USCMA 584, 23 CMR 48. 

20. U.S. v. Dandaneau, 5 USCMA 462, 18 CMR 86. 

21. U. S. v. Trojanowski, 5 USCMA 305, 17 CMR 305. 

22. Ibid. 

23. U. S. v. Grisham, 4 USCMA 694, 16 CMR 268. The Court also 
discussed the term “official investigation” as used in paragraph 
140 (a) MCM, 1951 at page 249 and held that those words “must 
be taken to mean not only an official inquiry, but as well an ofli- 
cial military investigation.” 

24. Ibid. 
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limits of this exemption. It is important to 


remember that agents not subject to the Code © 


cannot be employed as a cloak for evasion. The 
Court said, “ ‘persons subject to this Code’ may 
not, in the course of an investigation, evade by 
subterfuge the duty imposed by this Article. If 
one so ‘subject’ was to utilize the services of a 
person not subject to the Code as an instrument 
for eliciting disclosures without warning, we 
would, without hesitation, deal sternly with such 
a disregard of a salutary feature of the legisla- 
“ion.” The mere presence of military investi- 
gators during an investigation does net render 
1t their investigation when the civilian investi- 
yators have proper jurisdiction to investigate; 
and, if the military personnel did not initiate 
che inquiry, ask no questions, and act only as 
observers, they have no duty under Article 31 
(b) to warn the accused, although as a matter 
of policy this might be desirable unless, under 
the circumstances, the civilian officials object 
that it is an unwelcome interference with the 
conduct of their investigation. But any person, 
whether or not he is subject to the Code, who is 
acting in furtherance of a military investiga- 
tion, must comply with the requirements of 
Section (b). 

The next operative word in Section (b) is 
“statement,” which, too, is a term of art as used 
in this statute and requires judicial interpreta- 
tion. First, it is necessary to remember that 
“statement” goes with “interrogate or request”. 
A spontaneous statement is obviously not in- 
cluded and is outside the scope of Article 31. 
Spontaneous or unsolicited statements are those 
not made in response to any question, and they 
are admissible in evidence without any Section 
(b) warning.®° 

Although the Court has held that handwrit- 
ing samples come within the privilege against 
self-incrimination found in Article 31 (a) ,” 
handwriting is not a statement within the mean- 
ing of Section (b).*° The Ball ** case held that 
Section (b) is directed toward testimonial or 
verbal utterances and, tying the word “state- 
ment” to “interrogation,” the Court said: 
“Nor does the request for [handwriting sam- 
ples] involve an ‘interrogation’” within the 
meaning of Section (b). The Court thus em- 
phasized the idea that the seeking of handwrit- 
ing samples from a suspect is not a request for 
a statement, and no warning under Section (b) 


25. U. S. v. Creamer, 1 USCMA 267, 3 CMR 1. 

26. U. S. v. Eggers, 3 USCMA 191, 11 CMR 191; U. S. v. Rosato, 3 
USCMA 143, 11 CMR 143. 

27. U.S. v. Ball, 6 USCMA 100, 19 CMR 226. 

28. Ibid. 





is required to precede the request for samples. 
The Court goes on to say, “In our view, these 
words [in Section (b)] distinctly signify lang- 
usage, or its equivalent, which has relevance to 
one’s guilt or innocence because of its content— 
its truth or falsity—and not because of its 
manner of utterance or the like.” The making 
of a handwriting sample may not be compelled. 
An order for the production of such a sample 
is an unlawful order.” 

The qualification in the foregoing quotation 
that Section (b) applies to “language, or its 
equivalent,” was construed in a later case *° to 
allow a purely physical act to qualify as a “state- 
ment” because it had “relevance” to the ac- 
cused’s guilt in view of its “content” and was 
therefore the “equivalent” of language. The 
Holmes* case involved a request by an OSI 
agent to the accused to “show” him the clothing 
he had worn. The accused then “showed” him 
the clothing without speaking. It was this act 
of “showing” that the Court held to be a state- 
ment. The Court said that, “* * * whena law 
enforcement agent asks a question regarding 
the offense of a person suspected of a crime, the 
suspect’s reply is a statement, whether it con- 
sists of an oral declaration or a physical act.” 
It is clear that the Court intends to limit the 
Ball case, supra, to handwriting samples and is 
inclined more toward including borderline situ- 
ations within the meaning of Section (b) than 
omitting them. 

Having determined that you are conducting 
an official interrogation to obtain a statement, 
you come to the heart of Section (b), which is 
the requirement of advising a suspect or an ac- 
cused of three things: first, the nature of the 
suspected offense ; second, that he does not have 
to make any statement regarding that offense; 
and third, that anything he says may be used 
against him in a trial by court-martial. This 
requirement of warning is a significant elabora- 
tion of the military privilege against self- 
incrimination as distinguished from the civilian, 
constitutional privilege as set forth in Section 
(a). Itis not found in civilian jurisdictions, and 
it is statutory, not constitutional, in origin. 
Nevertheless, the Court of Military Appeals has 
been generally very strict in requiring adher- 
ence to this provision of Article 31. The ques- 





4 

29. Ibid., citing U. S. v. Rosato, 3 USCMA 143, 11 CMR 143. 

30. U.S. v. Holmes, 6 USCMA 151, 19 CMR 277. 

31. Ibid. 

32. Article 31 is relevant to all pretrial statements obtained in viola- 
tion of its terms and the fact that the answer requested is an 
official statement within the meaning of Article 107 doves not re- 
strict the protection of Article 31. To the extent that paragraph 
140a, MCM, 1951 purports to except false official staternents from 
the applicaticn ef Article 31; it is inconsistent with the Code and 
the Code must prevail. U.S. v. Price, 7 USCMA 590, 23 CMR 54. 
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tion of whether the proper warning has been 
given and the effect of its presence or absence in 
a given situation has been important in the 
Court’s analysis of the questions of compulsion 
and coercion, as indicated above and further dis- 
cussed below. It is apparent that the warning 
requirement permeates all of the Sections of 
Article 31. It must therefore be kept in mind 
by an investigator at alltimes. Because difficult 
questions arise as to when to warn, it is empha- 
sized that Section (b) requires that the warning 
be given to persons “suspected of an offense”’ as 
well as “‘accused”’ persons. 

This latter provision creates a problem, for 
when does an individual become a suspect and 
thus become entitled to this warning? In U.S. 
v. Wilson and Harvey,® the Court held that a 
military policeman, after being notified that a 
person had been shot and after a group of men 
were collectively indicated to him as including 
the perpetrators of the alleged offense, was re- 
quired to warn those men prior to asking the 
group as a whole who had done the shooting. 
The mere allegation of crime followed by point- 
ing a finger at this group made them all “sus- 
pects” even though no individual had been 
singled out and the fact of the existence of a 
crime had not been verified. 

In U. S. v. Taylor, investigators received a 
tip that Taylor had marijuana in his possession. 
They went to his quarters to search his equip- 
ment but discovered that Taylor’s clothing was 
hung in an area shared by others. Without in- 
forming Taylor of their suspicion or advising 
him of any rights, the investigators asked him 
to point out his clothing. He complied with 
their request and, among other items, identified 
his overcoat wherein marijuana was found. 
The Court decided that, in view of the informa- 
tion sought, Taylor had become a suspect before 
the marijuana was found, not after. The 
Court’s language here is enlightening: 


“We are sure that once military law en- 
forcement authorities, engaged in an official 
investigation of crime, have identified a sus- 
pect from whom they desire any sort of oral 
or written statement touching the subject 
matter of the investigation, they must, before 
proceeding with the investigation, provide 
the warning demanded by Article 31— if his 
statement is to be usable against him.” 
Suspicion is often a vague and tenuous thing 

but even if based only on an anonymous tip, as 
in this case, or a general accusation, as in the 





33. 2 USCMA 248, 8 CMR 48. 
34. 5 USCMA 178, 17 CMR 178. 
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Wilson and Harvey case, supra, once it exists at 
all, Article 31 comes into play. 

The Court also held, as was necessary if a 
warning was to be required, that Taylor’s iden- 
tification of his clothing was a “statement” and 
that it “regarded an offense” even though it was 
not known that the marijuana would be found 
in the coat and the question itself would not 
seem to call for any response which would be 
incriminating, i. e., the mere identification of 
his own clothes. The Court reasoned, however, 
that this identifying statement linked the ac- 
cused to the hiding place of the marijuana and 
therefore “regarded” the offense. Concerning 
its decision that the identification regarded the 
offense, the Court said: 

“Moreover, administrative considerations 
impel us in this direction—for we are quite 
without disposition to encourage experi- 
mentation on the part of military law en- 
forcement personnel with the limits of Arti- 
cle 31. Another view—we are afraid—would 
result in a proliferation of appeals to deter- 
mine the import of ‘regarding the offense’.” 

This constitutes a general warning to investiga- 
tors that the Court is inclined to interpret Arti- 
cle 31 broadly as well as the specific decision 
that the words “regarding the offense” will be 
given the most inclusive meaning. 

Although it is of the very essence of Article 31 
that the individual being questioned be warned 
that he needn’t make any statement and that 
whatever he says may be used against him, the 
Court has not demanded that the warning be in 
the exact words of Section (b) so long as the 
purport of that Section is conveyed. Never- 
theless, though a verbatim rendering of Section 
(b) is not essential,* it is still desirable and 
should be given whenever possible. Any sub- 
stitutes are dangerous and if incorrect will be 
ineffective to constitute compliance with 
Article 31. 

Similar reasoning has been applied by the 
Court concerning informing the person being 
questioned of the nature of the offense of which 
he is suspected. This requirement is not as 
important as that of informing the accused that 
he need make no statement or that, if made, it 
could be used against him. Ordinarily, the 
individual will be aware of what it is he is sus- 





35. U.S. v. Higgins, 6 USCMA 308, 20 CMR 24. 

36. U. S. v. O’Brien, 3 USCMA 325, 12 CMR 81, wherein the warning 
given failed to include the words “in a court-martial” following 
the injunction that anything said could be used against him, the 
Court held that the omission was inconsequential; see also U. 5S. 
v. Molette, 3 USCMA 674, 14 CMR 92, wherein it was held that 
providing a verbatim copy of Article 31 to a suspect and he indi- 
cates that he understands it, is sufficient compliance with Section 
(b). 
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pected. The Court, therefore, will not hold a 
statement inadmissible for failure to inform the 
accused of the offense unless it is clear that he 
did not know and was prejudiced thereby.” 
However, the better practice is to comply with 
Section (b) strictly and always inform any 
suspect or accused of whatever he is suspected 
or accused. Intentionally concealing the nature 
of the accusation could be prosecuted as a vio- 
lation of Article 98 (2), and in any event con- 
cealment is not good procedure under Article 31. 
It is, of course, only necessary to inform the 
suspect to the extent of the investigator’s own 
knowledge; and if an individual should volun- 
tarily reveal additional incriminatory evidence 
concerning an offense previously unsuspected 
by the investigator, the information he revealed 
may be used against him.** 

Although it should be obvious, it deserves to 
be mentioned that the warning must be given 
so that the person warned is able to understand 
it. Therefore, if he does not understand Eng- 
lish, he must be warned in whatever language 
he does understand in order for the warning to 
qualify as compliance with Article 31.° The 
same reasoning would apply to ensuring that 
the individual being questioned understands the 
meaning of the words in which the warning is 





37. U. S. v. O’Brien, 3 USCMA 105, 11 CMR 105; U. S. v. Dickinson, 
6 USCMA 438, 20 CMR 150. 

38. U. S. v. O’Brien, 3 USCMA 325, 12 CMR 81. 

39. U.S. v. Hernandez, 4 USCMA 465, 16 CMR 39. 


given. The essential criterion uf compliance is 
comprehension by the individual of his rights, 
not the mere formality of reading Article 31. 

Before leaving the subject of warning, it is 
well to emphasize a part of Section (b) which 
is a unique and extreme form of guarding 
against compulsory self-incrimination. This is 
the provision that an individual “does not have 
to make any statement regarding the offense of 
which he is accused or suspected,” i. e., may 
remain absolutely silent. Such a provision may 
be galling to investigators because it does not 
require an “opening of the door” sufficiently to 
show wherein an answer would be incriminat- 
ing as may be required under the Fifth Amend- 
ment privilege. But Section (b) is clear and 
unequivocal on this right of silence.” As 
pointed out above, the Court has also interpreted 
“regarding the offense” very broadly for the 
protection of the individual. Therefore, if a 
suspect or an accused does not wish to say any- 
thing, he is free to remain silent. His right to 
silence, as well as his right to refuse to answer 
any particular question, must be made clear to 
him at the very beginning of an inquiry and 
respected throughout. That an individual’s re- 
fusal to make a statement does not preclude 
further questioning, however, will be discussed 
in Part II. 


40. U.S. v. Williams, 2 USCMA 433, 9 CMR 63. 
41. U.S. v. Taylor, 5 USCMA 178, 17 CMR 178. 








RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL t bonus—Periods 
of enlisted reserve service preceding regular enlistments— 

@ Members of the uniformed services who, preceding 
regular enlistments, had periods of active enlisted re- 
serve corps service which totaled more than a year and 
which were interrupted by periods of less than 90 days 
were not entitled on subsequent reenlistment to receive 
a reenlistment bonus computed on the basis of a first 
reenlistment under section 208 of the Career Compensa- 
tion Act of 1949; however, collection action will not be 
taken on bonus payments heretofore made. CompGen 
Decision B—116353, 27 March 1957. 
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MILITARY PERSONNEL—Medical care—Residence requirements of 
dependents— 

@ The Comptroller General does not have jurisdiction to 
render a decision on the residency requirement of de- 
pendent parents or parents-in-law of members of the 
uniformed services for entitlement to benefits under the 
Dependents’ Medical Care Act because determinations 
of dependency by the Secretary of Defense and Secretary 
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of Health, Education and Welfare are final and con- 
clusive. However, (1) the restrictive use of the word 
“household” to preclude benefits to a dependent parent 
who is temporarily absent from the member’s household 
undergoing prolonged hospitalization is not required, 
and (2) a parent who is wholly supported financially by 
the member but because of infirmities lives apart from 
him is not a dependent under the Act. CompGen De- 
cision B—130950, 26 March 1957. 


MILITARY PERSONNEL—Retired—Dual office prohibition— 


@ Substitute postal clerks or carriers who are appointed 
to either temporary or career positions paid at hourly 
rates for services rendered, and employed on irregular 
hourly schedules, may not be regarded as holding an 
“office” within the Dual Employment Act. Therefore, 
an Army officer, retired for length of service rather than 
disability, may be appointed to such a temporary or 
career position without violating that Act. CompGen 
Decision B~130882, 18 March 1957. 
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RECENT JAG OPINIONS - 


LINE OF DUTY—MISCONDUCT—“‘Either or doctrine’’-—where the 
determination of misconduct is made without a finding of the actual 
cause of injury—overruled. 

@ The record indicates that the subject member of the 
naval service was injured at about 0210 when his auto- 
mobile collided with the draw span of a bridge. The 
automobile was damaged extensively. The subject indi- 
vidual sustained a dislocated hip, a brain concussion, 
cuts, abrasions and contusions. He was on liberty from 
his duties at the time of the accident. From about 1800 
of the evening before until 0200 of the day of the acci- 
dent, he was at an inn where he consumed some alco- 
holic beverages. The member stated that he had about 
ten drinks and a hamburger earlier in the evening. 
The proprietor the inn conversed with him at about 0030 
on the morning of the accident and noticed no signs 
of intoxication. The member further stated that upon 
leaving the inn he felt in complete control of his facul- 
ties and was not sleepy. He stated that he remembered 
reaching the top of the hill where the road starts down to 
the bridge, but can recall no more. The night of acci- 
dent was cloudy and there was no illumination. The 
straight black top road was dry. The speed of the 
member’s automobile at the time of the accident was 
estimated, on the basis of the damage done to the 
vehicle, to be 50 miles per hour, which is 20 miles per 
hour over the speed limit. There were no witnesses to 
the accident. The subject member did not possess a 
valid motor vehicle operator’s license at the time of the 
accident. A Bogen’s test was administered and re- 
vealed a blood alcohol level of 2.5 mgm perce. The ad- 
mitting physician at the U. S. Naval Hospital stated 
that the ofticer was found to be “semi-conscious, in- 
coherent, and to smell strongly of alcoholic beverages 
and he entered ‘acute alcoholic intoxication’ on the clini- 
eal record. The doctor later qualified these findings as 
impressions based on the odor of alcohol and the Bogen’s 
test result.” The Chief of Surgery who attended the 
subject member stated that he was not impressed with 
a condition of intoxication. 

“The act of falling asleep, in itself, does not consti- 
tute gross negligence. To constitute gross negligence, 
there must have been such premonitory symptoms of 
the likelihood of sleep that the act of continuing to drive 
in the face of such symptoms amounts to a reckless dis- 
regard of the foreseeable consequences. Where one 
falls asleep at the wheel of a vehicle and the evidence 
is sufficient to establish intoxication of the driver at the 
time of the accident, the conclusion is compelling that 
intoxication was the proximate cause of any injuries 
sustained in the accident. OPJAGN 1955/307, 25 
October 1955, 5 DigOps, LOD sec. 41.7. In the instant 
case, the subject [member] * * * started to drive, feel- 
ing that he was in complete control of his faculties and 
that he was not sleepy. There is no evidence of pre- 
monitory symptoms. 

“The evidence shows a 2.5 Bogen’s result and an odor 
of alcohol on the subject [member] * * *. A Bogen’s 
test standing alone is insufficient to support a conclu- 
sion of intoxication, and the odor of alcohol on the 
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person is not conclusive evidence of intoxication. These 
are but two of the facts which must be fitted into the 
evidentiary picture in order to determine whether or 
not the victim was intoxicated. Moreover, in the instant 
case, the inference of intoxication is rebutted by the 
statement of the owner of the inn who talked with 
the * * * [subject member] about an hour and a half 
before the accident and by the statements of two medi- 
cal officers who examined him after the accident and 
‘were not impressed’ with a condition of intoxication.” 

“It appears that the evidence relating to excessive 
speed was based upon physical damage to the automo- 
bile. While the Judge Advocate General does not re- 
gard circumstantial evidence of this nature as neces- 
sarily inferior in its probative value, estimates based 
upon such evidence are at best conjectural when not 
corroborated by other evidence. In the instant case the 
evidence provides no such corroboration. 

“The fact that * * * [the subject member] was 
driving without a driver’s license does not, per se, con- 
stitute misconduct. It is only in those cases where the 
law or regulation violated was designed to prevent the 
type of injury incurred and the conduct in violation of 
the law or regulation was the proximate cause of the 
injury that such acts are held to be misconduct. 

“In the absence of clear and convincing evidence that 
the injury to a member of the naval service was the 
proximate result of his own misconduct, there is a legal 
presumption that it was not due to misconduct. To 
apply the ‘either-or’ approach—where the determination 
of misconduct is made without a finding of the actual 
cause of the injury—tends to violate both the letter and 
spirit of the regulations which require clear and con- 
vincing evidence to rebut the presumption of not miscon- 
duct. Facts which tend to indicate a certain course of 
conduct but fail to establish such conduct as the proxi- 
mate cause of the injury are not sufficient to support a 
determination of misconduct. Furthermore, these facts 
may not be considered with other facts tending to indi- 
cate still another course of conduct, but also lacking that 
degree of certainty to establish proximate cause, to in- 
voke the ‘either-or’ doctrine that a combination of these 
factors indicates that either one course of conduct or the 
other was the proximate cause of the injury. If the fact 
finding body could not ascertain the cause of injury 
with a greater degree of certainty than the alternatives 
as discussed above, then their finding does not exclude 
the many other possible factors which could have caused 
the injury and the presumption in favor of the injured 
person must prevail. Accordingly, any language in 
OPJAGN 1955/279, 11 January 1955, 4 DigOps, LOD 
sec. 41.5 contrary to this determination together with 
such other cases outstanding and in conflict herewith is 
overruled. 

“The Judge Advocate General holds that the injuries 
to * * * [the subject member] were suffered in the 
line of duty and were not the result of his own mis- 
conduct. 

“Subject to the foregoing, the proceedings in the at- 
tached case are legal.” JAG:342:1:pf of 10 May 1957. 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. These digests do not neces- 
sarily include every point of law covered by the original 
report or opinion. 

Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 


NOTE: The effect of a recent decision of the Supreme 
Court is that civilian dependents of members of the 
United States armed forces who are overseas with 
the armed forces cannot now be tried by United 
States courts-martial for capital offenses in time of 
peace. Four Justices made no restriction as to type 
of offense. Two Justies limited their opinions to 
capital offenses. Two Justices dissented. Reid v. 
Covert; Kinsella v. Krueger (Smith), — U. S$. —, 25 
L. W. 4444, 


EXCEPTIONS AND SUBSTITUTIONS—Subject matter of the findings 
ai variance with subject matter charged in larceny specification 
upon which accused arraigned and tried. 


@ The accused was found guilty by general court- 
martial of larceny, in violation of Article 121, UCMJ. 
He was sentenced to a BCD, partial forfeitures, confine- 
ment for six months, and reduction to grade of private. 
The convening authority approved the sentence but sus- 
pended the execution of the punitive discharge until 
release from confinement or completion of appellate 
review, whichever occurred later. The board of review 
atiirmed the findings and sentence. The United States 
Court of Military Appeals granted review to determine 
whether or not a fatal variance existed between the 
allegations of the specification and the findings of the 
court-martial. 

“The specification upon which the accused was tried 
was worded in pertinent part as follows: 


‘* * * steal seven (7) pounds of ground beef, of a 
value of about $8.00; ten (10) pounds of Eskay [sic] 
canned ham, of a value of about $8.20; five (5) pounds 
of Premalin cheese, of a value of about $5.00; seven 
(7) dozen eggs, of a value of about $5.60; three (3) 
cases of Peru tomatoes, consisting of eighteen (18) 
one-half (4%) gallon cans, of a value of about $18.00; 
five (5) pounds of butter, of a value of about $5.00, 
of a total value of about $49.80, the property of * * *.’ 


“The court-martial after deliberating some two hours 
found the accused guilty of the specification, 

‘* * * except the words ‘seven pounds of ground 
beef, of a value of about $8.00; ten pounds of Esskay 
canned ham, of a value of about $8.20; five pounds 
of Premalin cheese, of a value of about $5.00; seven 
dozen eggs, of a value of about $5.60; three cases of 
Peru tomatoes, consisting of eighteen one-half gallon 
cans, of a value of about $18.00; five pounds of butter, 
of a value of about $5.00; of a total value of about 
$49.80,’ substituting therefor, respectively, the words, 


‘foodstuffs of a value of $49.80 or less but more than 
$20.00,’ of the excepted words, not guilty, of the sub- 
stituted words, guilty.’ 

“The court-martial apparently believed that the ac- 
cused had stolen something which they chose to char- 
acterize as ‘foodstuffs’ having a value of more than 
$20.00 but less than $49.80. Although we recognize the 
soundness of the rule which permits this Court to look’ 
to the record as a whole to determine the intent of the 
court-martial with respect to the announcement of their 
findings, such rule would appear to be for application 
where the announcement itself was ambiguous or mis- 
leading, rather than, as in this case, where the findings 
announced by the court changed the nature and identity 
of the offense charged. Furthermore, the findings in- 
dicate that the court considered the evidence insufficient 
to establish the accused’s guilt of the theft of the par- 
ticular items alleged but sufficient upon which to base its 
findings that he stole other undesignated ‘foodstuffs.’ 
Thus it might well have been that the accused’ was 
found guilty of larceny of food items other than those 
specifically alleged and against which he was not pre- 
pared to defend. An exception by the court of part of 
a specification constitutes a finding that the accused is 
not guilty of what is alleged in the excepted language. 

“The board of review in an effort to salvage the court- 
martial’s findings found that four items specifically 
alleged in the specification, and having a value of $26.90, 
were proved.” As to that action, the Court said: 
«* * * I[T}his finding by the board is in direct conflict 
with the court-martial’s findings of not guilty as to those 
very same items. A board of review cannot substitute 
valid findings where invalid ones already exist.” 

The Court held that “the exceptions and substitutions 
in the specification under consideration were invalid in 
that the subject matter of the findings is at variance 
with the specific subject matter charged in the specifi- 
cation upon which the accused was arraigned and tried.” 
The decision of the board of review was reversed and 
the charges were dismissed. U.S. v. Nedeau,7 USCMA 
718, 23 CMR 182. 


INSTRUCTIONS—lInstructions by law officer on lesser included of- 
fenses reasonably raised by the evidence where there is objection 
by defense counsel on the theory of restricting the issues. 


@ The accused was tried by general court-martial for 
felony-murder in violation of Article 118 (4), UCMJ. 
He was found guilty of the lesser included offense of 
voluntary manslaughter in violation of Article 119, 
UCMJ, and sentenced to a DD, total forfeitures, and 
confinement for eight years. The convening authority 
reduced the confinement to five years but otherwise ap- 
proved both the findings ani sentence. The board of 
review affirmed. The United States Court of Military 
Appeals granted review to determine the adequacy of 
the law officer’s instructions concerning the homicide. 

The Court recited certain factual conclusions: “There 
can be no doubt but what the victim died as an immediate 
result of a physical encounter with the accused. Simi- 
larly, there is no question but what the accused took 
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the victim’s wallet after rendering him insensible. Thus, 
under one view of the evidence, at least a prima facie 
case of felony-murder and robbery was made out. How- 
ever, there was other evidence, presented by the accused 
and corroborated in part by the Government, to support 
the following theories: That the accused killed without 
premeditation and without an intent to steal; that he 
killed in the heat of a passion caused by what would 
undoubtedly be adequate provocation; or, lastly, that 
after fighting with the deceased and being rendered un- 
conscious, he regained consciousness and killed in self- 
defense to prevent the completion of an unnatural felony 
upon his person. The accused admitted, with respect 
to the latter three hypotheses, the formation and con- 
summation of an intent to steal occurring as a separate 
transaction after the fatal encounter.” 

After all the evidence had been presented and the 
arguments made, an out-of-court conference was held 
to discuss the law officer’s proposed instructions. Coun- 
sel were advised that instructions on unpremeditated 
murder and voluntary manslaughter, which the law offi- 
cer “concluded were raised as reasonable alternatives to 
the principal offense of felony-murder, would be given.” 
To this, the defense counsel objected. “In presenting 
his objection, counsel asked that the possibility of a 
compromise verdict be avoided, and that the court-mar- 
tial be instructed to consider only two findings, namely, 
guilty of felony-murder or not guilty by reason of self- 
defense. The law officer declined to yield to defense 
counsel’s request, and instead instructed fully on all 
the issues of the case as he saw them. It is this de- 
cision by the law officer which is presently before us.” 

The Court affirmed the law officer’s action and de- 


cision by stating: “In our view, the law officer may ac- 
cede to defense counsel’s request and instruct only on 
those issues of guilt or innocence which are chosen by 


the accused’s lawyer. If he permits the defense to 
gamble, in cases where no question of adequacy of coun- 
sel is raised, no claim of error will be recognized here. 
But if he has some doubt as to the wisdom of counsel’s 
choice, or believes for some other reason that instruc- 
tins on lesser included offenses should be given, and if 
the evidence supports his conclusion that those covered 
are in issue, he does not err if he refuses to permit the 
accused to gamble away his statutory rights. In the 
final analysis, the ultimate choice must rest in his 
hands.” U.S. v. Wilson, 7 USCMA 713, 23 CMR 177. 


LESSER INCLUDED OFFENSES—Determination of—tindecent cssaullt 
as a lesser included offense of attempted rape. 


@ The accused was convicted by general court-martial 
of attempted rape, in violation of Article 80, UCMJ, and 
sentenced to dishonorable discharge, total forfeitures, 
and confinement for three years. The convening author- 
ity approved both the findings and sentence, but the 
board of review reduced the findings to indecent assault 
and affirmed the sentence. One of the issues on which 
the Court of Military Appeals granted review was 
“whether the board of review erred in affirming indecent 
assault.” 

As to the question of “whether indecent assault can 
ever be a lesser included offense to the crime of at- 
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tempted rape?”, it was said in the principal opinion: 7 
“It is clear enough that indecent assault is a lesser in- | 
cluded offense as to rape. * * * We have no difficulty in 
reaching that conclusion despite the fact that indecent 
assault requires the establishment of a specific intent, 
and rape does not. * * * Similarly, indecent assault— 
when raised by the facts—must be regarded as a lesser 
included offense to assault with intent to commit rape.” | 

After setting forth the definition of attempted rape 
“as consisting of an overt act toward the commission of 
rape, which amounts to more than mere preparation, 
plus the concurrence of a specific intent to rape,” the 
principal opinion stated: “Assault with intent to commit 
rape consists of an attempt or offer with unlawful force 
and violence to do bodily harm to another, accompanied 
by a specific intent to commit rape. Manual for Courts- 
Martial, supra, paragraph 213d (1) (c), page 385. 
When that crime is compared with the offense of at- 
tempted rape, it is at once apparent that the sexual 
intent is the same in both instances, and that the overt 
act required for the latter may well consist of an as- 
sault. * * * It is at least safe to conclude that in 
almost all situations where the prosecution could charge 
and prove an assault with intent to commit rape, it 
could charge and prove attempted rape as well.” 

Citing United States v. Davis, 2 USCMA 505, 10 
CMR 83, it was said in the principal opinion: “We are 
sure that it has become evident, through a course of 
decision, that we apply a fairly liberal standard in de- 
termining whether a lesser offense is included within 
the principal one. Rather than rely upon a theoretical 
analysis of the offense charged, we have preferred to 
test the facts stated and proved in support of the prin- 
cipal offense and thus determine whether various lesser 
offenses are comprehended therein.” 

After stating that the offense of indecent assault re- 
quires proof of an assault by taking indecent, lewd, or 
lascivious liberties with the victim’s person, accom- 
panied by a specific intent to gratify lust or sexual 
desires through the act performed, the author judge of 
the principal opinion concluded: “As we have earlier 
mentioned, in many cases where attempted rape is 
charged, the overt act relied upon by the prosecution 
consists of an assault and the nature of the offense is 
such that the assault consists of the taking of indecent 
or lewd liberties. Under those circumstances, the dif- 
ference between attempted rape and assault with intent 
to rape becomes indistinguishable, assuming the requi- 
site intent is present. Furthermore, indecent assault 
is plainly lurking within such a factual situation, re- 
gardless of which principal, offense is pleaded, if the 
court-martial is convinced beyond a reasonable doubt 
that the accused intended to have sexual intercourse 
with a woman not his wife, but is not convinced by that 
degree of proof that he intended to overcome whatever 
degree of resistance he might encounter.” The Court 
held that “indecent assault must be regarded as a lesser 
included offense of attempted rape in proper cases” and 
that “the question of what lesser offenses are raised 
depends primarily upon the facts of the case and not 
upon whether the pleader chose to call the principal 
offense an attempt, rather than as assault.” U.S. Vv. 
Hobbs, 7 USCMA 693, 23 CMR 157. 
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